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Association Activities 


THE FOLLOWING LETTER from Associate Justice James B. M. 
McNally was published in The New York Times for February 9, 
1961: 


To the Editor of The New York Times: 


I quote from the editorial in The New York Times 
dated Jan. 16, as follows: “* * * in New York City, where 
calendar conditions are the worst.” 

To correct this misconception the following informa- 
tion is submitted concerning the calendars in the Supreme 
Court in and for the First Judicial Department, compris- 
ing the counties of New York and Bronx. 

The report of the Joint Committee on Court Calendar 
Congestion of The Association of the Bar of the City of 
New York and the Columbia Law School Project for Effec- 
tive Justice, about to be released, states that court calen- 
dars are the lists of cases which have been officially brought 
to the court’s attention. When these lists are long, calendar 
congestion is said to exist. 

Interested persons then talk, and sometimes act, about 
calendar congestion and they are apt to say that it will 
take so many years to try all the cases on the calendar, even 
if no new ones are added. 
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Experienced lawyers know that most of the cases listed 
are not to be tried, they are not expected to be tried and 
they are not listed because anyone wants them to be tried. 
They are listed because the attorney, generally for the 
plaintiff, desires to provide a starting place from which 
negotiation toward settlement of the case may proceed. 

Long lists of cases do not necessarily mean delay in the 
trial of cases. The calendars of civil courts are burdened 
with cases which are not on the list for disposition, but 
simply to establish a position and to encourage settlement. 


CASES SEEKING TRIAL 


A long list of cases is not necessarily an evil. It only be 
comes an evil if cases which are on the calendar for disposi- 
tion and which do seek trial are delayed because of the 
cases ahead. 

In that connection it might be observed that the calen- 
dars in the New York County Supreme Court are in much 
better condition than the calendars in other metropolitan 
districts. The statistical report of the Judicial Conference 
of the State of New York, dated Dec. 31, 1960, shows a 
delay of twenty-two months in the New York County Su- 
preme Court before a personal injury case in which a jury 
trial has been demanded may be reached for trial. 

In Bronx County, which comprises the only other 
county in the First Judicial Department, the delay is 
twenty-eight months. As far as New York County is con- 
cerned, the only delay is in personal injury jury cases. 

All other calendars of every kind, nature and descrip- 
tion are practically current. In fact, by special preference, 
any case where real hardship is involved, on application 
therefor, may receive an immediate trial. 

The statistics furnished by the Institute of Judicial Ad- 
ministration (personal injury jury cases), dated June 30, 
1960, show a delay in reaching trial in cities other than 
New York as follows: 
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MONTHS 
Circuit Court, Cook County (Chicago), Il... . . . . . 40 
Superior Court, Cook County (Chicago), Ill. . . . . 69 
Court of Common Pleas, Allegheny County (Pittsburgh), Pa. . 336 
Superior Court, New Haven County (New Haven),Conn.. . 30.7 
Court of Common Pleas, Philadelphia County ieaiiedit 
. : 30 
Superior Court, Hartford County (Hartford), Conn. . . 26.2 


James B. M. McNALLy, 
Associate Justice, Supreme Court 
Appellate Division First Department. 


New York, Feb. 2, 1961. 
o@o 


GEOFFREY LAWRENCE, Q.c., Chairman of the General Council of 
the Bar, addressed the Association under the auspices of the 
Committee on Post-Admission Legal Education, Eli Whitney 
Debevoise, Chairman. Mr. Lawrence’s lecture, “The Law—Words 
or Music?”, is published in this issue of THE RECORD. 


o@o 


THE COMMITTEE on Administrative Law, Justin N. Feldman, 
Chairman, has under study the Report on Regulatory Agencies 
submitted by former Dean James M. Landis of the Harvard Law 
School to President Kennedy on December 21, 1960. 


Vou 


ROBERT G. NUNN, JR., Special Assistant to the Administrator of 
the National Aeronautics and Space Administration, and Dr. 
Leonard Jaffe, in charge of the program of NASA for satellite 
communication, were guests of the Special Committee on Science 
and Law, Oscar M. Ruebhausen, Chairman. Mr. Nunn and Dr. 
Jaffe discussed considerations affecting the future development 
of the communication satellite program. 
aye 

ALFRED A. BUERGER, a member of the New York State Commis- 
sion on Uniform State Laws, was the guest of the Committee on 


Uniform State Laws, Lester E. Denonn, Chairman. Mr. Buerger 
discussed the present plans of the New York State Commission 
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and stated that the Commission had authorized a study of the 
Uniform Commercial Code by Professors Hogan and Penny of 
the Cornell Law School. It is expected the study will result in 
annotations showing the effect of the Uniform Commercial Code 
on present New York law. The report will be completed in 
September of 1961. 

o@o 


‘THE EXECUTIVE COMMITTEE has approved a report by the Com- 
mittee on Real Property Law, Warner H. Mendel, Chairman, 
proposing legislation amending the real property law in relation 
to assignment of leases by tenants’ executors. 


°@o 


A JOINT REPORT of the Association’s Committee on Corporate 
Law and a Committee of the New York State Bar Association was 
formally submitted to the Joint Legislative Committee at a pub- 
lic hearing in Albany on January 31. The Chairman of the Com- 
mittee, Covington Hardee, represented the Association and Sin- 
clair Hatch, represented that State Bar Association. The joint 
report expressed opposition to the pending bill. The ground for 
opposition was that although the two Associations had originally 
urged revision of the corporation laws, the recommendation was 
made, not because of a need for particular substantive amend- 
ments, but because of numerous defects that have resulted from 
piecemeal amendments over the years. 

It was pointed out that the two Associations’ opposition to the 
bill resulted not from any particular substantive provisions but 
because on balance the cumulative effect of the defects in the 
bill outweighed the cumulative effect of defects in existing law. 
An offer was made by the two committee chairmen of full coop- 
eration in revising the proposed bill. Following the public hear- 
ings Mr. Hardee and Mr. Hatch were invited to return to Albany 
with representatives of their Committees for a conference to re- 
view items of the bill which might be changed by the Joint Legis- 
lative Committee. It is hoped as a result of this conference that 
revisions will be made in the bill which will permit the two 
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Committees to urge its enactment, even though further changes 
may be desirable before its effective date in 1963. 


°e@o 


JacoB L. Isaacs, Chairman of the Special Committee on Family 
Law, represented the Association at a hearing held by the Joint 
Legislative Committee on Matrimonial and Family Laws. The 
hearing was on bills introduced by the Legislative Committee 
of which The Honorable Janet Hill Gordon is Chairman. 


e@o 


PURSHOTTAM TRIKAMDAS, a member of the International Com- 
mission of Jurists, was a guest of the Special Committee to Coop- 
erate with the International Commission George N. Lindsay, Jr., 
Chairman. Mr. Trikamdas was Chairman of the Commission’s 
Legal Inquiry Committee on Tibet and chief author of its report, 
“Tibet and the Chinese People’s Republic.” The report has been 
circulated among United Nations delegations. 


0@o 


THE PRESIDING JUSTICES of the First and Second Departments of 
the Appellate Division recently announced the appointment of 
John A. Wallace, who has been Director of Probation of the Su- 
preme Bench of Baltimore, as Director of Probation for the City 
of New York. President Whitney North Seymour of the American 
Bar Association stated that the appointment was “an outstanding 
example of effective progress” in court administration. 


e@o 


REPRESENTATIVE John V. Lindsay was a guest of the Committee 
on Trade Marks and Unfair Competition, Walter H. Free, Chair- 
man. Mr. Lindsay will reintroduce the Committee’s bill relating 
to unfair commercial activities. 


°@e 
THE COMMITTEE on Courts of Superior Jurisdiction, Walter R. 


Mansfield, Chairman, had as its guest Judge Joseph C. Zavatt of 
the United States District Court for the Eastern District of New 
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York. Judge Zavatt discussed with the Committee the use of 
pre-trial masters and summarized for the Committee the results 
of his study of the use of masters in England. 

The Committee has been authorized by the Executive Com- 
mittee to support a proposal by Chief Judge Ryan of the South- 
ern District for an appropriation by the Congress to permit his 
court to employ, on an experimental basis, pre-trial masters. 


e@o 


THE SECTION on Corporate Law Departments, Otto Kinzel, 
Chairman, and the Committee on Corporate Law Departments, 
E. Nobles Lowe, Chairman, sponsored a symposium on “Cor- 
porate Law Department Staffs, Practices and Problems.” Speak- 
ers were Thomas E. Monaghan, General Counsel, Standard Oil 
Company (New Jersey); Laurence I. Wood, Vice President, Sec- 
retary and General Counsel, General Electric Company; and 
Mr. Kinzel, Administrative Manager, Law Department, Union 
Carbide Corporation. 

“Small Business Investment Companies” was the subject of a 
joint meeting of the Section on Banking, Corporation and Busi- 
ness Law, John R. Raben, Chairman, and the Section on Taxa- 
tion, David E. Watts, Chairman. Speakers were Wendell B. 
Barnes, James R. Rowen and Douglas W. Hawes. 

David L. Benetar and Stephen C. Vladek discussed ““The Scope 
of Labor Union and Employer Association Exemptions Under 
Federal Antitrust Laws” under the auspices of the Section on 
Trade Regulation, Edward L. Rea, Chairman, and the Section 
on Labor Law, Emanuel Dannett, Chairman. 

Topics at two recent meetings of the Section on Wills, Trusts 
and Estates, Edward Ridley Finch, Jr., Chairman, were “Privi- 
ledged Communications” discussed by Joseph T. Arenson and 
“Estate Tax Deduction for Charity—The Greeley Formula” dis- 
cussed by Harold Dudley Greeley. 


°@o 


THE COMMITTEE on State Legislation, Sheldon Oliensis, Chair- 
man, has announced the publication of a twelve-year subject 
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index to the Committee’s bulletins. The subscription price for 
the index is $2.50 and may be secured from the Administrative 


Manager of the Association. 
°@e 


A FIVE-DAY regional conference under the sponsorship of the 
American Bar Association’s Traffic Court Program will be held 
at Yale University, March 27-31. A registration fee of $67 is re- 
quired. Further information can be obtained from the American 
Bar Center, 1155 East 6oth Street, Chicago 37. 


o@o 


THE PRACTISING Law Institute has announced the publication 
of The Planning and Administration of Estates (324 pages) edited 
by Rene A. Wormser and Henry Cassorte Smith. The book is a 
carefully edited transcript of panel discussions of typical cases by 
a pane] of 17 specialists. The 17 experts discuss the case of a typi- 
cal successful business man whose family and affairs raise a num- 
ber of problems of estate planning. 

Among the topics dealt with are: methods of increasing liquid- 
ity, the marital deduction, gifts during life, jointly held property 
pour-over trusts, charitable trusts, split-dollar insurance, Clifford 
trusts, stock redemptions, decedent’s final income tax return, 
apportionment of death taxes and other planning and adminis- 
tration problems. The book may be purchased for $7.50 from 
the Practising Law Institute, 20 Vesey Street, New York 7. 


o@o 


On May 1, which is Law Day, St. John’s University School of Law 
will sponsor a symposium on “The Uniform Code of Military 
Justice—Its Promise and Performance.” The symposium will be 
held at the Law School in Brooklyn at 8:00 P.M. The Chairman 
will be Robert J. White, C.H.C., U.S. Navy (Ret.). Speakers will 
be Arthur Sutherland, Professor of Law, Harvard Law School; 
The Honorable Robert E. Quinn, Chief Judge, Court of Mili- 
tary Appeals; Major General Albert M. Kuhfeld, Judge Advocate 
General, U.S. Air Force; Rear Admiral William C. Mott, Judge 
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Advocate General, U.S. Navy; Edward D. Re, Professor of Law, 
St. John’s University School of Law, Lieutenant Colonel Giibert 
C. Ackroyd, Chief, Military Justice Division, U.S. Army; and 
Captain George A. Sullivan, District Legal Officer, ‘Third Naval 


District. 





The Calendar of the Association 
for March and April 


(as of March 3, 1961) 


March Meeting of Section on Wills, Trusts and Estates 
Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 
Dinner Meeting of Committee on Administrative Law 


March Panel Discussion: Committee on International Law and 
The American Society of International Law 


March Dinner Meeting of Committee on Professional Ethics 


March Dinner Meeting of Committee on State Legislation 
Dinner Meeting of Committee on Insurance Law 
Dinner Meeting of Special Committee on Banking 
Dinner Meeting of Committee on Real Property Law 
Meeting of Section on Labor Law 
Meeting of Committee on Uniform State Laws 


March Dinner Meeting of Executive Committee 
Meeting of Section on Banking Law 


March Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 


March Dinner Meeting of Special Committee on Housing and 
Urban Development 


March Stated Meeting of the Association, 8 P.M., Buffet Supper 
6:15 P.M. 
Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 


March Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 
Dinner Meeting of Committee on Labor and Social Secur- 
ity Legislation 
Dinner Meeting of Committee on Admiralty 
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March 20 


March 21 


March 22 


March 23 


March 27 


March 28 


April 3 
April 4 
April 5 
April 10 


April 11 
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Dinner Meeting of Committee on Copyright 

Dinner Meeting of Committee on Atomic Energy 

Dinner Meeting of Committee on Corporate Law Depart- 
ments 

Meeting of Library Committee 


Dinner Meeting of Committee on State Legislation 

Dinner Meeting of Committee on Aeronautics 

Dinner Meeting of Committee on Administrative Law 

Dinner Meeting of Committee on Trade Marks and Un- 
fair Competition 

Meeting of Committee on Arbitration 


Dinner Meeting of Committee on Municipal Affairs 
Dinner Meeting of Committee on the Bill of Rights 


Dinner Meeting of Committee on Legal Aid 

Dinner Meeting of Committee on Trade Regulation 

Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 


Dinner Meeting of Committee on Medical Jurisprudence 
Meeting of Committee on Family Law 


Dinner Meeting of Committee on State Legislation 

Dinner Meeting of Committee on the Domestic Relations 
Court 

Dinner Meeting of Committee on Insurance Law 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on State Legislation 
Dinner Meeting of Executive Committee 


Dinner Meeting of Committee on Housing and Urban 
Development 

Dinner Meeting of Special Committee on Corporate Law 
Departments 


Dinner Meeting of Committee on State Legislation 
Dinner Meeting of Committee on Insurance Law 

Dinner Meeting of Special Committee on Banking 
Meeting of Section on Labor Law 
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April 
April 
April 


April 


April 


April 


April 
April 


13 
17 
18 


19 


20 


24 


25 
26 


CALENDAR 143 


Meeting of Section on Wills, Trusts and Estates 
Dinner Meeting of Committee on Atomic Energy 


Dinner Meeting of Committee on State Legislation 

Dinner Meeting of Committee on Aeronautics 

Dinner Meeting of Committee on Trade Marks and Un- 
fair Competition 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Committee on Foreign Law 


Dinner Meeting of Committee on the Bill of Rights 
Dinner Meeting of Committee on Administrative Law 
Dinner Meeting of Committee on Atomic Energy 
Meeting of Section on Taxation 


Meeting of Library Committee 
Dinner Meeting of Committee on Family Law 
Dinner Meeting of Committee on Copyright 


16th Annual Art Exhibition—Opens 4:30 P.M. 


Meeting of Committee on the Domestic Relations Court 
Dinner Meeting of Committee on Municipal Affairs 





The Law-Words or Music? 


By GEOFFREY LAWRENCE, Q.C. 


I begin my address to you tonight by recalling a famous case 
which was litigated in a Court of Justice in the ancient city of 
Venice some hundreds of years ago. The suit (you will at once 
remember it) was for the exaction of a pound of flesh due upon 
a Bond executed by the Defendant. There appeared before the 
Court a young Doctor of Law reputed to have a flourishing prac- 
tice in Rome and to have been visiting the city of Padua at the 
time. The young Doctor was given a right of audience on what 
appears to have been forged credentials and as we all know, he 
was not in fact all he appeared to be, it being at least doubtful 
whether women had at that time and place been admitted to 
the profession. By the eloquence of Portia, however, they estab- 
lished a precedent on which they have relied ever since, forget- 
ting perhaps that her speeches were written by a man. Undeterred 
by the fraudulence of her impersonation I would recall a few 
lines of her first speech before the Court. 


“Though justice be thy plea, consider this— 
That, in the course of justice, none of us 
Should see salvation; we do pray for mercy; 
And that same prayer doth teach us all to render 
The deeds of mercy.” 


You will remember that the Plaintiff rejected this wise advice 
and insisted on the strict construction of the Bond, with the re- 
sult that he received neither his pound of flesh nor the principal 


Editor’s Note: The lecture published here was delivered by Geoffrey Lawrence, 
Q.C., under the auspice: he Committee on Post-Admission Legal Education, 
Eli Whitney Debevoise, Chairman. Mr. Lawrence has been a frequent visitor to 
the United States. He was Counsel for the defense in the famous trial of Dr. Adams, 
is presently Chairman of the General Council of the Bar and has been Recorder 
of Canterbury since 1952. Mr. Lawrence has been Chairman of the Court of 
Quarter Sessions for West Sussex since 1953. He is a graduate of Oxford and is 
a Bencher of the Middle Temple, and was a member of the Royal Commission 
on Marriage and Divorce. 
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monies and interest due upon the Bond. The Defendant escaped 
all liability. Thus was justice said to have been done according 
to law. I have often envied anyone who might have had the 
opportunity of re-arguing that case on appeal. There were many 
points missed in the Court of first instance. But none can fail to 
be moved by the strange meaning and the musical cadence of the 
language in which the young Doctor gave her warning to the 
litigant. 

I follow this quotation of her words with another example of 
legal utterance more nearly contemporary. 


“Where for any period a worker receives remuneration for 
work for part of which he is entitled to statutory mini- 
mum remuneration at one or more time rates and for the 
remainder of which no statutory minimum remuneration 
is fixed, the amount of the remuneration which is to be 
attributed to the work for which he is entitled to statutory 
minimum remuneration shall, if not apparent from the 
terms of the contract between the employer and the work- 
er, be deemed for the purposes of this Act to be the 
amount which bears to the total amount of the remunera- 
tion the same proportion as the time spent on the part of 
the work for which he is entitled to statutory minimum 
remuneration bears to the time spent on the whole of the 
work.” 


This is Section 15 of the Wages Councils Act, 1959. I do not 
think I should waste time tonight by trying to explain to you 
what it means. It is believed to mean something. You will have 
gathered that it appears to deal with the rights to remuneration 
for work done. I am not concerned to try to point out any paral- 
lels between our modern social legislation and the iniquities of 
usury in the ancient Republic of Venice. Nor have I set these two 
quotations side by side merely to draw attention to the inele- 
gance of language in a modern Act of our Parliament, although 
you may think, as I do, that it is a pity that our mother tongue 
should be debased to the point of making it perform a function 





146 THE RECORD 


which might be better fulfilled by the use of algebraic symbols. 

My purpose by this comparison of language is to set in relief 
not only the felicity of expression with which Shakespeare clothed 
a profound concept touching the administration of a system of 
law but to make it serve as a basis for some reflections on what 
is the real nature of the mistress to whom we have devoted our 
lives in serving the law. Are we the administrators, whether 
Judges or Counsel, of a system dominated and limited by the 
cruel logic of words or are we the servants of a humane philoso- 
phy of which the transcendental overtones are part of the music 
of all civilised existence? Is it true, as Portia urged, that in the 
course of justice according to the dry letter of the law none of 
us shall see salvation? Some of us of course are passed praying for; 
eternal damnation is already looming up. But the younger mem- 
bers of my audience have still time to ask this question. 

It may be that in the course of your professional careers you, 
as I have done, have asked yourselves how many of your clients 
really wanted justice strictly according to law. Often it is the 
very last thing they want and the very last thing you are required 
to achieve for them. Let me glance first at the field of the criminal 
defence lawyer. I really have known a few, but a very few, clients 
who were actually innocent of the charges brought against them. 
In their cases, contrary to popular belief, the task of the defend- 
ing advocate is agonisingly difficult and the responsibility terri- 
fying. A wrong word, even a right one at the wrong time or place, 
a foolish or even unnecessary question and a man’s character is 
permanently blemished and perhaps his life or liberty gone. 
These are the few who claim justice according to the law and I am 
thankful to say that under the system of trial which, with merely 
procedural differences, is shared between your country and mine, 
I cannot say that I have personally known an innocent man to be 
convicted. But I have known a countless number of guilty men 
who have been acquitted. When I defended some of them they 
neither wanted justice nor, thank God, did they receive it. What 
they did have was a fair trial according to law. It is not easy to 
define this except by a catalogue of procedural rules and a treatise 
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on the law of evidence. This approach, however, leaves some- 
thing out. A fair trial is not merely the aggregation of all the 
written rules of procedure and evidence, all the words used to 
define them; it is something more than this, an indefinable and 
instinctive sense of what these rules are designed to achieve. The 
rules are only the words of the play; the music for those who can 
hear it lies in the spirit of their interpretation, in the liberal and 
humane system, in the sound which haunts the mind when the 
words are imperfectly known or more than half forgotten. 

You will recall the story of the Irishman called upon to plead 
guilty or not guilty to a criminal charge. His answer was “And 
how could I be doing that before I have heard the evidence?” 
There is a terse and crystal logic about that question. It is, of 
course, the question, if not in that precise form, which is usually 
asked in private between the Defendant and his lawyer; it does 
not appear except in this apocryphal instance at a public trial. 
It is, however, the question of a man who does not ask for justice 
except through the medium of a fair trial. He will be prosecuted 
but not persecuted, tried but not condemned arbitrarily or un- 
fairly. The rules will be applied but these rules are but the 
means to the end of fairness to accused and accuser alike. What 
is not evidence is often what the layman likes to read and hear. 
The rules which exclude it have been invented not perversely 
to disappoint him but because they are the way in which we have 
decided to give expression to this indefinable spirit of fairness. 
It has taken generations to make them what they are. If you read 
accounts of the famous state trials in England in the 16th and 
17th centuries you will find examples of practice and procedure 
which today would never be countenanced by the Bar or the 
Courts. They have gone not because someone suddenly wrote a 
new set of rules but because gradually they gave way to a grow- 
ing sense of what the idea of justice required. 

When a man is convicted the Court is faced with what I have 
always thought to be one of its most difficult tasks—to decide 
upon sentence. In few instances is the sentence to be found writ- 
ten down in a book. You will find the maximum to which the 
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offender is liable but not more. What is punishment and how 
should it be determined? We need not have taken courses in 
moral philosophy to know that it consists of more than one ele- 
ment. There is the retributive element, the deterrent element, and 
the reformative element. Above all there is the divine element 
of mercy. Where are the written words for the reconciliation of 
all these conflicting elements? You will not find them in books. 
You can never know therefore whether a Judge’s decision in 
such matters is absolutely right or wrong because the law is not 
an exact science. It is indeed not a science at all. It is an art in 
which wisdom is more than knowledge and wisdom can never be 
measured on a calibrated scale. 

Let me now turn for a moment to another branch of the law 
the administration of which has sometimes a profounder effect 
on the lives of the litigants and their families—the jurisdiction 
in divorce. The technicalities of this vary much from one place 
to another. It would be a fascinating journey to travel by a devi- 
ous route from Ireland to Mexico pointing out the many beauties 
of the legal landscape on the way. But in those parts where the 
jurisdiction in one form or another exists, one may ask how 
many of those who seek divorce and those who resist it are really 
asking for justice according to the law? Of course many of them 
passionately protest to their lawyers and to the Court that that is 
all they desire, their real motive being to rid themselves of an 
unwanted spouse, to obtain or to avoid paying alimony, to re- 
marry in another and more attractive direction. Some no doubt 
are honestly seeking escape from a life of intolerable unhappi- 
ness. But what has justice to do with all this? In England cruelty 
affecting or likely to affect health is a ground of divorce. It is 
difficult to avoid a cynical view of suits for divorce on this ground 
which range in their content from allegations of really brutal 
and soul destroying cruelty to the complaint that the husband 
came down one morning to breakfast in a vile temper, aimed a 
kick at the cat and then consumed his breakfast in silence behind 
a newspaper, thereby humiliating and distressing the wife so that 
her health was seriously endangered. In truth this is a confused 
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and unsatisfactory branch of the law not only because the rules 
vary so much from place to place (ease of modern means of trans- 
port has greatly mitigated this disadvantage to the determined 
and welathy litigant, but because, unlike the universal desire 
for a fair trial in criminal and civil jurisdictions, there is no 
universal agreement on what the rules should be. What they 
should be, if any, is not a question which is at all appropriate 
to what I am saying to you. For reasons of religion and social 
ethics we are confronted in fact with great divergencies of 
substantive law and practice. What is common, I suppose, to all 
those countries and states where the jurisdiction is admitted is 
the experience that in their divorce Courts more human unhap- 
piness, frailty, intolerance and selfishness is daily revealed than 
in any other Courts which have to deal with human affairs. The 
law is to be found written in codes, statutes and decided cases. 
I do not know what your experience is but in England it is not 
in my opinion wrong to say that the boundaries of judicial deci- 
sions are continually shifting, that glosses and refinements on 
established principles are by no means uncommon as a reflection 
of a liberality of interpretation which in its turn is then thought 
to have gone too far. The temptation to strain the facts in the 
evidence given by the litigant may often be the result of finding 
that there is no escape from an intolerable domestic situation 
within the strict confines of a law which to many appears to be 
quite arbitrary and wrong. The temptation to the Court to widen 
the law may well be resisted only at the price of a knowledge that 
that intolerable situation will be perpetuated. It is small wonder 
that sometimes wherever this jurisdiction is exercised, considera- 
tions of sympathy with the individual appear to have been al- 
lowed to go beyond the letter of the law. And yet I would recall 
again that wonderful trial scene in The Merchant of Venice where 
the young doctor of law is pressed to do just this. They are fam- 
ous words: 
“I beseech you, 
Wrest once the law to your authority; 

To doa great right, do a little wrong.” 
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The answer given is in phrases which no legal textbooks can 
emulate for beauty of melody and conciseness of diction— 


“It must not be: there is no power in Venice 
Can alter a decree established: 
"Twill be recorded for a precedent: 
And many an error, by the same example, 
Will rush into the state: it cannot be.” 


Unlike Venice, we have a sovereign legislature which can alter 
established law; and if I may be forgiven for trespassing on your 
territory, your laws may be declared invalid if they do not pass 
the test of constitutionality but who is to say that in this field 
of divorce they should be altered and if so, what alterations 
should be made? To some these divorce laws speak with a harsh 
and unyielding sound: to others they are the fatal siren song to 
which no-one should listen. To few have they overtones which 
are neither dissonant nor demoralising. It is not strange that this 
should be so. Law should rest firmly on the silent approbation 
of the whole community. When it does, the words in which it is 
expressed are merely the bones: the living flesh and blood comes 
from the assent of those subject to the law. When it does not, 
the words are a rigid structure always in danger of being bent to 
distortion by the pressure of the conflicting forces of rational 
humanism and religious conscience. 

May I look a little while now at a branch of the law which is 
less spectacular than those of crime and divorce? To take but one 
example in this branch, when a man suffers injury on the high- 
way by the driving of someone else’s car he usually consults a 
lawyer, or, if he is quick enough, the lawyer consults him. This 
event and a subsequent action at law are by now such dreary 
commonplaces of our times that they would hardly seem to be 
interesting subjects of discussion. But it is worthwhile to ask 
what it is that the injured Plaintiff and his lawyer are really 
seeking. Do they want justice? Do the Defendant’s insurers want 
justice? Of course not. What the Plaintiff and his lawyer really 
want is as much money as possible from the Defendant’s Insurers: 
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the Defendant or his Insurance Company want to pay as little as 
possible. It is all somewhat artificial nowadays and not a little 
commercial. What makes it interesting is that the common law 
has endowed all these actions with the conduct and standards of 
the reasonable man. It is what the reasonable man would or 
would not have done in given circumstances which is the cri- 
terion for deciding the incidence of blame. Now this fictitious 
character has never been encountered in real life and that for a 
very good reason. He does not exist, never has existed and never 
will exist. Consider for a moment his inhuman and repellent 
characteristics. He is devoid of passion, incapable of excitement 
and all his actions and inactions are dictated and controlled by 
a balanced and unfaltering reasonableness. It is a further en- 
chanting assumption of the law that he is at hand on all occasions 
to provide by the detestable moderation of his conduct a stand- 
ard by which others less temperate than he may be judged. It 
follows from this that there must be many of him. He is not a 
single phenomenon witnessed only by a select few: he is every- 
where, present at all times to criticise what we do. Of course our 
personal experience of our fellow beings, our friends and rela- 
tions in particular, to say nothing of the known course of history 
for thousands of years, demonstrates the total falsity of this curi- 
ous hypothesis. We have, however, to live with this imaginary 
creature. We have to advise how far somebody else is going to 
think that our clients fall short or measure up to the standards 
of this supernatural being. We have to forecast the decision of a 
Judge or the verdict of a jury in this way. The odd thing is that 
for this purpose we have to assume that the Judges and the Jurors 
are themselves reasonable men or at least can understand and 
decide what the reasonable man would or would not have done 
in the circumstances, although of course he is not there to tell 
them. What is odder still is that they appear to have little diffi- 
culty in deciding it. Take a not unusual example of the problem. 
The Plaintiff (always a woman of middle or advanced years in 
this type of case) enters a department store on the floor of which 
some assistant has already spilled some grease. She promptly 
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treads on the greasy patch, falls down and is injured, or if no 
injuries are apparent, she undoubtedly suffers from severe shock 
and probably a supervening neurosis. We know that this type of 
case usually ends in a cash settlement but probably not before 
some ingenious person acting for the Insurers of the department 
store has alleged that it was all the Plaintiff's own fault; that the 
patch of grease was directly under a strong light, that it was 
obvious to anyone with ordinary eyesight and that the Plaintiff 
was not keeping a good lookout or not watching where she was 
going or something of that sort. In cases where the facts are more 
complicated the argument may introduce allegations of traps 
and concealed dangers and so on. But always hovering at hand 
is the reasonable man, not necessarily on the Bench or in the 
Jury Box or even in Court but just there! I have always had the 
greatest difficulty in forecasting the likely result of such cases as 
these because probably (I will say it before you think it) I am not 
a reasonable man. But neither courts nor jurors appear to share 
my difficulty. 

You see what a fascinating study it is. Liability in these cases 
does not depend on written words. The law of negligence or fault 
can be easily and simply stated in words: it is what follows after 
this, its application to the facts, which provides endless entertain- 
ment. Rarely does one case decide another (that does not prevent 
them from being reported): precise duplication of facts never 
occurs and in spite of certain well defined patterns the variety is 
infinite both of fact and result. 

Furthermore the standard because it is not laid down in words 
is constantly changing. What the reasonable man can and will do 
now is remarkable compared with what he could and did do two 
generations ago. I have come across people who think it eminently 
reasonable to allow their teenage daughter to be out at night 
they know not where in the company of a young man they have 
never met. I hardly think that my grandfather would have shared 
this view. There has been a change and one never knows how fast 
or how slowly it is working. Like evolution you can never pin it 
down, certainly not in the minds of a jury. They are the index 
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of opinion and it is their practice which keeps the law up to 
date and avoids the sterility of the written word. In spite of what 
I have said about him the reasonable man is one of the wisest 
creations of the common law because while no juryman has ever 
met him, he is probably quite sure that he would at once recog- 
nise him if he did. 

I am not going to weary you with a discussion on every branch 
of the law but I would like now to look for a few moments at the 
field of commercial contracts. If there was a field in which it 
might be thought that words are all, it is surely this. Yet how 
mistaken would be such a view. It is a common and engrossing 
problem to decide whether indeed there is a contract at all. 
There may be hundreds of pages of correspondence and the 
question is whether out of this quantity of often illiterate prose 
acontract can be spelled and if so, what are its terms. If you begin 
to see something like an agreement, the question may still be 
whether it is a perfected agreement or merely an agreement to en- 
ter into an agreement before the making of which the parties are 
not contractually bound each to the other. At the other end of the 
scale there is the elaborate written document set out clause by 
clause and duly signed by the parties. Often this is not the end of 
all difficulty but only the beginning. What does a given form of 
words mean, if it means anything at all? How can one clause be 
reconciled with another? And if it cannot, which is to prevail? 
What is the true construction of this or that expression? At what 
point is it permissible to imply something which the parties did 
not themselves make explicit? When the contract and its breach 
is established there comes the fascinating question of damages, 
a question which often involves determining what was in the 
contemplation of the parties. Here lies a great mystery. You 
might think that they are the people to tell you just this. Not a 
bit of it. That is for the Court to decide in its wisdom and even 
if the contract specifies a liquidated sum, it does not follow that 
that is what the Plaintiff will recover. Is it a penalty or is it truly 
an estimate of damage? 

I apologize for rehearsing many of the trite questions which 
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face us all at some time or another in this branch of the law. 
I do so because they are the questions on which the learning and 
subtlety of great legal minds are employed to determine what 
the words used have left undetermined, the intention of the 
parties to the contract. Many a litigant must have left the Court 
in dazed surprise at the intention which has been imputed to him 
by minds more clever than his and more subtle to unravel the 
meaning of his poor, halting words. 

Then if it is clear that there is a contract, that its terms are 
unambiguous and that on the face of it the parties are bound 
by it, there is still sometimes the question whether it can be 
avoided for fraud or misrepresentation. Here is a field of endless 
imponderables. If there was any misrepresentation, did it really 
induce the contract or was it only a legitimate piece of optimism, 
the mark of a cheerful nature on the part of the offeror? And 
if it did induce the making of the contract, was the misrepre- 
sentation innocent or fraudulent? If it was innocent did it go to 
the root of the contract or not? And anyhow did the misrepre- 
sentation relate to a present or past state of affairs or was it merely 
a promise of future conduct? As for fraud, if you decide to allege 
this as a means of overturning the contract what a study of human 
behaviour is opened then. Fraud is the manifestation of a wicked 
mind; a man’s action and his words are but symptoms from which 
the workings of his mind are to be inferred. 

Again I ask forgiveness for rehearsing threadbare questions. 
The point is that all these questions, the commonplace of the 
textbooks and examination papers are not esoteric technicalities 
or questions to be solved like a crossword puzzle where the an- 
swer has only to be found to be known to be right. So many of 
these questions are capable of more than one answer, each de- 
pending for its acceptance on the cogency of the argument with 
which it is supported. On such questions as these a case may 
travel for years from Court to Court, being seen in a new guise 
at every stopping place until at last the final Court of Appeal 
decides that the Judge of first instance was right after all. So 
everyone, or nearly everyone, is satisfied. 
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If time permitted or my knowledge was wider than it is, I 
would pursue the same theme into Courts of Equity and other 
branches of the law to see whether these varying melodies to 
which the words are set are not to be found there also. I have 
never been an equity lawyer and I do not pretend to understand 
how it works. Dare I say that it seems to make its own rules and 
not to be above changing them in the middle of the game? As 
for the other branches you might think that for instance the law 
of public utilities or of anti-trust actions were not very promising 
fields in which to look beyond the dry words on the printed page 
but I suspect that here also you may sometimes catch the sound 
of a distant harmony (and sometimes, I understand, not so distant 
or so harmonious) even if the entertainment is not so immediately 
enjoyable as that of a good musical. 

You may think that what I have been trying to do is only to 
build a laborious paradox. If I have given you that impression, 
I have failed in my purpose tonight. I confess that when I con- 
sidered a title for this lecture I had in mind an example from 
the art of music. All his long life Richard Strauss was fascinated 
by the relationship of words and music on the operatic stage: 
which was the more important of the two? His last opera ““Capric- 
cio” was devoted to a discussion of this question. In the end he 
still left the question awaiting a positive answer. The unspoken 
answer lies in the enchanting beauty of the musical score, inde- 
finable, intangible and inexhaustible. All analogies are imperfect 
and I cannot carry this one further than to suggest it. 

It has always seemed to me that in following the profession of 
the law we enjoy a study which is endless and truly inexhaustible. 
It is not bounded by the mastery of technicalities: it is not to be 
comprehended by a series of symbols in the form of mathematical 
equations. In short the law is not a science: it is a human study. 
It stretches back centuries into the past: it looks forward over 
the years to come. It is never fully formed but is always changing, 
sometimes dramatically sometimes imperceptibly. Unlike mod- 
ern science which more and more isolates the scientist from his 
fellow men, which compels him to work with concepts and a 
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language which none but he can understand until he must fear 
a terrifying loneliness, the law opens the door on the whole 
prospect of human behaviour and gives an understanding of all 
the virtues and follies of humanity. There is no social, political 
or international question disturbing the world today which a 
man is not better equipped to understand if he has a knowledge 
of the law. It is not only a mental discipline but an enrichment 
of the mind. Never let us allow it to become a mere set of rules 
simply providing us with the tools of our trade. 

I have tried by a series of illustrations to catch the music of 
the law. It is there for those who would hear it beyond and above 
the words in which it is written down. “Words” said Thomas 
Hobbes, some 300 years ago “‘are wise men’s counters: they do but 
reckon with them but they are the money of fools.” The study 
of the law, like all humane studies is an enlargement of the mind 
from which wisdom may be gained. By all means let us put that 
study to its profitable uses but do not let us forget, when our 
accountants have added up the figures, calculated the tax allow- 
ances, taken off the maintenance and depreciation and worked 
out a satisfying result, that we enjoy a second and incalculable 
reward, the treasure of a liberal education. 

It remains now only for me to thank you for the kindness 
which has allowed me to be here and talk to you tonight and 
for the great patience with which you have listened to what 
I have said. 
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Model Business Corporation Act Annotated 
—A Review* 
By CHESTER ROHRLICH 


Within a few weeks after its appearance, Model Business 
Corporation Act Annotated established itself as a prime working 
tool for lawyers engaged in corporate practice. 

In 1946 the first draft of the Model Business Corporation Act 
was reported to the Section of Corporation, Banking and Busi- 
ness Law of the American Bar Association by its committee on 
Corporate Laws (then called Committee on Business Corpora- 
tions). This draft was further revised and the text took on sub- 
stantially its present form in 1950. Since then further revisions 
and additions have been made, the latest in 1959. The Act in its 
latest form, inciuding alternative and optional provisions, is 
printed in full in Volume 3 of the book under review. 

The great influence of the Model Act in American corporation 
law can readily be seen in the fact that it has already been adopted, 
in whole or major part, as the new business corporation act of 
Alabama, Alaska, Colorado, Connecticut, District of Columbia, 
Iowa, Maryland, North Carolina, North Dakota, Oregon, Texas, 
Virginia and Wisconsin. In other states too, the Model Act has 
played an important role. For example, in New York, even though 
the Business Corporation Law as proposed by the Joint Legis- 
lative Committee [introduced in the 1961 Session of the Legisla- 
ture as Senate Int. +522, Pr. #522, and Assembly Int. #885, 
Pr. +885] adheres more closely to the existing statutes, it is clear 
that the Model Act was the major single source for such revisions 
as have been adopted by the Committee. 

The present three-volume work, Model Business Corporation 


Editor’s Note: Mr. Rohrlich is a former Chairman of the Association’s Committee 
on Corporate Law. He is a member of the Committee on Corporation Law of the 
New York State Bar Association. 

* American Bar Foundation (West Pub. Co., 1960). 


157 








158 THE RECORD 


Act Annotated, represents four years of intensive research. The 
work is the joint product of the American Bar Foundation, which 
supervised the administrative work, and the Committee on Cor- 
porate Laws, Section of Corporation, Banking and Business Law 
of the American Bar Association, which supervised the editorial 
work. Its purpose is to provide a general reference work on 
American corporation law, using the Model Act as the basis for 
a comprehensive analysis of the stock corporation laws of all the 
States, the District of Columbia and Puerto Rico. It provides the 
reader with a summary of comparable statutes and illustrative 
cases with respect to each section of the Model Act and also with 
extensive bibliographical references for such further research 
as the reader may require. 

The annotations are contained in the first two volumes, in 
which the order of the sections of the Model Act is followed. 
Each section of the Act is separately treated and after a statement 
of the text, it is annotated from five separate approaches: 

1. A statement and summary analysis of comparable and other 
statutory provisions of the 52 American jurisdictions; 

2. Selected court decisions to illustrate the annotations; 

3. General comment succinctly explaining the Model Act pro- 
vision, its history and theory; 

4. Bibliographical references to textbooks, digests, annota- 
tions, case books, legislative reports, law review articles and other 
research material; and 

5. Citations to the relevant statutes, constitutional provisions 
and rules of the 52 jurisdictions. 

As indicated, there is no attempt at exhaustive citation of cases. 
Instead, the annotations contain only such cases as are illustrative 
of the principles involved. This means that instead of “string” 
citation of cases, only carefully selected illustrative cases are used. 
The reader desiring additional cases decided in a particular juris- 
diction on the principles involved is given a key to finding such 
by the bibliographical reference section of the annotation. 

Bibliographical references, wherever appropriate, not only 
are to particular sections or pages in the volumes cited, but also 
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are to the key numbers used in the West Publishing Company 
Reporter and Digest Systems. This is patently doing more than 
merely leading into the literature. References are not limited to 
general works but include special works on the laws of a particu- 
lar state or on a particular subject. The textbooks cited range 
from Morawetz published in 1886 to a textbook to be published 
later in 1961. Otherwise the references to the statutes, cases and 
law review articles are up to 1960. 

The first two volumes, of some 1500 pages, contain the anno- 
tations as already outlined. The third volume contains the text 
of the Model Act in its entirety, the suggested official forms for 
use under the Model Act, a bibliography of corporation law, 
a table of cases and an index. 

While most of the forms contained in the third volume will be 
of limited use to lawyers in jurisdictions which have not officially 
adopted them, the Model Act By-Laws included therein can be 
helpful to all because they are readily adaptable for use in any 
jurisdiction. The bibliography section contains a full description 
of the text and case books referred to in the bibliographical refer- 
ence section of each annotation in the first two volumes of the 
work. The index is a comprehensive one. 

Since the work is a comparative study of the Model Act and 
existing corporate laws, it does not attempt to annotate all the 
corporate laws of the jurisdictions studied and no consideration 
is given to statutory provisions which do not relate to the subject 
matter of a Model Act provision. Consequently, other statutory 
provisions having reference to corporations but not comparable 
to Model Act provisions, such as criminal provisions or those 
relating to special type corporations, are not included. 

The result is a treatise which covers the field of American busi- 
hess corporation law very broadly and which is in actuality not 
limited to the Model Act which was its genesis. The selection of 
material included in the work is wide and very much more than 
adequate for a starting point on research on any particular point 
of American corporation law. 

The caliber of the persons responsible for the text would jus- 
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tify taking the work on faith and credit. An examination dis. 
closes that such faith would not be misplaced. 

It is difficult to believe that any American lawyer concerned 
with corporation law will henceforth want to practice without 
this most useful work within easy reach. 
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On the Mathematics of Committees, 


Boards, and Panels* 
By Bruce S. OLp 


The present is considered to be a most appropriate time to 
study analytically, with a view toward improving, the efficiency 
of functioning of committees, boards, and panels in general. Two 
reasons supporting this stand are: 


(1) The prosecution of scientific work during World War II 
was largely in the hands of committees, boards, and panels 
(miserabile horribileque dictu!). 

(2) The security regulations still in operation, such as the 
Espionage Act, prevent the publishing of interesting treatises and 
force technical journals to accept almost anything. 


The three items under consideration can be defined briefly in 
the following manner: 


(1) Committee. A body of persons appointed to consider, in- 
vestigate, or take action upon, and usually to report concerning 
some matter. 


(2) Board. A council convened for business. (There is abso- 


Editor’s Note: Dr. Old’s scholarly study is reprinted with permission from The 
Scientific Monthly, August, 1946, Vol. LXIII, pages 129-134. Dr. Old received his 
Sc.D. from the Massachusetts Institute of Technology in 1938. He has served as 
a Research Engineer for the Bethlehem Steel Company and during the war was 
on active duty with the Navy in the Office of Research and Inventions. He was 
head of the sections on Guided Missiles and Metallurgy and Materials and on 
numerous other committees. He was co-author of the legislation which established 
the Office of Naval Research. More recently Dr. Old has been a member of the 
staff and Vice-President of Arthur D. Little, Inc. and president of Nuclear Metals, 
Inc. From 1953 to 1956 he was a member of the President’s Science Advisory Com- 
mittee. He has published numerous articles in leading scientific journals and is 
co-author with William F. Talbert of “The Game of Doubles in Tennis.” 

* The able assistance of the members of the old staff of the Office of the Coor- 
dinator of Research and Development and the Office of Research and Inventions 
of the Navy Department and the assistance in critical review by the Applied Mathe- 
matics Panel of the NDRC are greatly appreciated. 

Data were generously supplied from many sources. These, naturally, are still 
confidential so that no actual numbers could be used in this paper. 
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lutely no authenticity to the definition “long, narrow, and 
wooden” sometimes applied.) 


(3) Panel. A list or group of persons appointed for some 
services. 


It is immediately apparent from these definitions that commit- 
tees, boards, and panels are similar in that all are groups of one 
or more persons formed to accomplish work. Thus they will be 
treated simultaneously in this paper. 

There are numerous methods of expressing mathematically 
the objective of committees, boards, and panels: namely, to per- 
form work. The most commonly applied formulae are the 
following: 

(1) The utilization of the familiar time, force, and distance 
relationship where the object is to maximize the expression 


ComBulPac = e 


in which ComBulPac = code name for power output of com- 
mittees, boards, and panels, f = force, d = distance, and t = time. 
This equation was the origin in 1812 of the expression “a 
powerful committee.” 
(2) A second and very appropriate method is the use of the gas 
law as a basis for the work expression. Here the attempt is made 
to maximize final minus initial gas volume. 


= V2 
ComBulPac v, Spae 


in which p = pressure and v = volume. 

It is held by experts that Gay-Lussac first evolved from this 
relationship the phrase “a high-pressure committee.” On the 
other hand, there is no foundation for the rumor that the current 
slang phrase, ‘the committee is cooking with gas,” was derived 
from this equation. 

(3) Another method which is very useful under certain cir- 
cumstances is 

ComBulPac = Le 

in which L = Fr, F = force, r = radius, and e = angle. 
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This, the reader will recognize, is the well-known “revolving 
committee.” 

(4) A fourth method of setting down the work expression is 
becoming very common since the importance of air power has 
been realized: 

ComBulPac = M (V)— —— 
in which M=mass flow, V=velocity, C,=drag coefficient, 
p= density, and A = area. 

Recognizable immediately, here is the “committee with drag.” 
(Drag is high for certain simple bodies.) 

(5) A fifth method of calculating output has been evolved 
during World War II. This is to express the output for the widely 
used “joint” committee: 

_y2Y¥? 

y 
in which M = resistance to moment of a group of rivets in a 
riveted joint, y= total allowable stress per rivet (or committee 
member), 2¥Y*=sum of squares of distances from center of 
gravity of the group of rivets, and y = distance of outermost rivet 
from center of gravity of the group. 

The reader will note that, although elastic bending under 
stress of great magnitude occurs, no work is accomplished by the 
joint committee. 

In order to determine which of the five equations best ex- 
pressed the output obtained, the performance since December 
1941 of a large number of committees was analyzed. Very poor 
correlations were found between the actual and theoretical cal- 
culated work outputs. These results are plotted in Figure 1 for 
all five methods of calculation. 

This poor correlation showing the actual output of wise deci- 
sions, good reports, and constructive accomplishments per year, 
always far below theoretical, led to the decision that a much 
more thorough analysis than had been made heretofore would 
have to be undertaken. The importance of this study to the war 
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effort was such that an overriding priority was assigned. (By a for- 
tunate error, the file clerk placed this problem on the top of the 
growing pile of overriding priority projects so that it took an 
over-overriding precedence and was completed only seven months 
behind schedule.) 

Analysis. The most logical mathematical approach to the prob- 
lem of calculating accurately the output of committees appeared 
to be the application of the method of multiple correlation. This 
tedious procedure was therefore used. Certain machines, such as 
the one at Harvard College, were of invaluable assistance in 
carrying out the calculations. 

It was decided that the work output must be such that 


W.=E.W, 


where W, = actual work, W, = theoretical work, and £, = actual 
efficiency of the committee. 

Since it was believed that W, could be calculated quite accu- 
rately, it became obvious that a study of the factors affecting the 
efficiency of operation of committees, boards, and panels leading 
toward an accurate calculation of the efficiency, E,, was the key 
to the problem. 

Therefore, as a first step an equation was written in the fol- 
lowing form: 


E,=f(n)f@MFOF (AS) FHE (1) 


in which £ = theoretical committee efficiency, £, = calculated 
committee efficiency, f (n) = function of number of committee 
members, f (i) = function of intelligence of committee members, 
f (c) = function of type of committee chairman, f (hs) = function 
of type of hecklers and saboteurs on committee, and f(m) = 
function of the miscellaneous element; and where the calculated 
committee efficiency is expressed as a function of various para- 
meters times the theoretical efficiency. The object is to arrive at 
the proper values of the various parameters so that 


E,=Ez 


where E£, is the calculated and E£, the actual efficiency. 
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CALCULATED WORK OUTPUT 
FIG. 1. WORK OF COMMITTEES 


A thorough study of the parameters in equation (1) will now 
be undertaken. 

Many examples show that the number of men on a committee, 
f (n), affects very materially the work accomplished. These data 
are plotted in Figure 2. It is apparent that it is best in many cases 
to have the membership limited to one, and membership of over 
five is usually fatal. 

One striking thing to note about Figure 2 is the large scatter 
of points for any one value of the number of committee members. 
This was interpreted to mean that other parameters were affect- 
ing the data, such as the intelligence, etc., of the individual mem- 
bers. That this is actually the case will now be shown. 

A large number of observations have been made of the effect 
on output of the intelligence, f (i), of individual committee 
members. This matter of abilities of personnel on committees 
can usually be reduced to the following simple terms of division: 

(1) Working-level personnel who know the details of the sub- 
ject under consideration. 

(2) Policy-level personnel who know no details of the subject 
under consideration. 
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FIG. 2. EFFICIENCY VS. NUMBERS 


Thus in forming a committee, one is confronted with the deci- 
sion as to whether he wishes the membership to be composed of 
working- or policy-level personnel. The war has presented a 
unique opportunity for arriving at a proper answer to this ques- 
tion. It so happens that the rank of a military man is directly 
related to the degree to which he is a policy man, thus allowing 
an absolute measure to be applied. Pursuing this promising lead, 
a remarkably fine set of data was collected, thus allowing the 
establishment, as follows, of perhaps the most fundamental law 
discovered in this paper: 


= = (oja’s Law 
I= R (Old’s Law) 


in which J = intelligence in any given subject, R = rank of indi- 
vidual, and E = a constant of very small magnitude of the order 
of 1/c, where c is the velocity of light. This indicates that E has 
the dimensions of a wave “‘slowness.” 

As can readily be seen from Figure g, there is little deviation 
from the law except at the extremities. (In this regard it main- 
tains its similiarity to Ohm’s Law, J = E/R.) It follows that it is 
a simple matter to deduce the fact that if one desires to form a 
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committee with high efficiency of work output, it is essential to 
select working-level personnel. Data supporting this statement 
are plotted in Figure 4. As would be expected, there are individ- 
ual exceptions which appear as points off the curve, and those 
will now be analyzed. 

One factor which affects strongly the ability of even an intelli- 
gent committee to do useful work is the capability of the chair- 
man of the committee (f (c)). Let us type the characteristics of 
committee chairmen in the following manner: 

(A) A really capable man who knows the subject, has well. 
prepared agenda distributed before the meeting, skillfully keeps 
people on the subject (but not to the extent that he does not 
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allow both sides of questions to be thoroughly exposed), requires 
that action be taken on agreements reached, follows up on such 
actions, makes efficient use of the method of task assignment to 
subcommittees, provides for periodic needling of the committee 
by outside experts, requires written comment on reports circu- 
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lated to members, insists on a minimum of six committee meet- 
ings per year, and employs an efficient secretariat. 

(B) Aman similar to Type A in every respect except that he is 
too nice a fellow to interrupt ramblers, particularly if they hap- 
pen to occupy a higher position or are older than he. 

(C) The man who is one of the leaders in the field under con- 
sideration but who uses the committee merely as an instrument 
to second his ideas. In cases where questionable ideas have to be 
forced through, he lines up his votes beforehand or rudely inter- 
rupts all opposition. 

(D) The chairman who is obviously too important for the 
committee. He sends a deputy to run the meetings with instruc- 
tions to hold off on any really important decisions until he can 
find time to attend and whip things into shape. 

(EZ) The chairman who opens the meeting by frowning slightly 
and saying: “Now, er, ah, let’s see. Heh, hrrmphh, ah. Who called 
this meeting? I mean, what are we here for today?” 

The strong effect of the type of chairman, f (c), on the efficiency 
of a committee is shown in Figure 5. 
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There are some conditions which can ruin the efficiency of a 
committee even though it may have intelligent members and 
a competent chairman. The most serious of these is the heckler- 
saboteur function, f (hs). The main types of heckler-saboteurs, 
many of which are well known, are as follows: 

(A) The normal man. (All Homo sapiens have some faults.) 

(B) The jolly fellow who is always 22 minutes late and then 
holds up proceedings 7 more minutes telling (off the record) his 
latest joke. Although he never does any committee work between 
meetings, he is such a good egg he never fails to get reappointed. 

(C) The man with an elephantine memory to whom all ideas 
are old and who can still quote all the reasons used to turn any 
one of them down 11 or 12 years ago. No chance for viewing 
anything in a new light is given—the mere fact that he had heard 
of it before is sufficient reason in his mind to vote against any 
idea. 

(D) The man who is against initiating any work, because, since 
there is a shortage of scientific manpower, any new project under- 
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taken is bound to interfere with the progress of all existing proj- 
ects (particularly two of his pet programs). 

(E) The poor fellow sent to represent his boss who has in- 
structed him in such a manner that all he can do is sit there and 
say, “I don’t know,” or “I have no authority to speak for my 
agency.” 

(F) The policy man who is afraid the rest of the committee 
is trying to take away some of his power and authority. Thus, he 
views each question net from the standpoint of whether it is the 
best thing to do, but whether the answer given might possibly 
be misinterpreted by anyone as permission for someone to in- 
fringe upon his cognizant empire. 

(G) The man who is on the defensive. He suspects the com- 
mittee has been formed just to change (Note: for the better) his 
method of doing something. His actions are almost bound to 
hew to the following pattern: j 
(1) Announces that his office carefully considered this idea, 
which is really not basically a new one, about a year ago, and 
decided to turn it down in favor of the design now in use. 


(2) When (1) is attacked successfully, states rather emphati- 
cally that this new design is just the idea of some long-haired, 
impractical professor who doesn’t understand the wear and 
tear on this gear out in operation. 


(3) When (2) is successfully countered by the opposition, says 
proudly that the Fleet has never complained about the pres- 
ent equipment (but fails to say the fellows who should com- 
plain are all dead, or too busy, or don’t know about the new 
idea). 

(4) When (3) is slipping, reads a policy directive issued by the 
Chief of Naval Operations in 1924 which makes it somewhat 
doubtful whether regulations allow informal committees like 
this cognizance to recommend a change. 


(5) When (4) is overruled, says confidently that the training 
program is so far advanced no design change could be 
tolerated. 
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(6) When (5) fails, pulls his ace and shouts that ship deliveries 
are being held up now because the production schedule on 
this equipment is way off, and no design change could pos- 
sibly be accepted even if it were an improvement. After all, 
there is (or was) a war going on! 


(7) If (6) fails and enough rope is given, goes all the way out 
and openly hangs himself by sneering that of course if you 
want to make this equipment so perfect the enlisted man us- 
ing it doesn’t even have to exercise any judgment (Note: such 
as doing double integrations in his head), he won’t take the 
responsibility for your having ruined the man by making it 
unnecessary for him to use his skill gained through super- 
training. 


The effect of the f (hs) factor is plotted in Figure 6. The gain 


that can be made by selecting A type committee members is very 
apparent. 
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Finally, there are several factors that can best be termed “‘mis- 


cellaneous” which upon occasion seriously affect committee effi- 
ciency. Among these are such things as the temperature of the 





172 THE RECORD 


conference room, the degree of comfort of the meeting chairs, 
the size of lunch served, the amount of time wasted during the 
meeting in arranging for train and hotel reservations, and 
whether a quorum of committee members happened to get to- 
gether the night before the meeting and settle all the expected 
controversies of the morrow in the bar. The latter practice is 
recommended by many competent committee chairmen but re- 
quires more research before definite conclusions can be reached. 

From the nature of the miscellaneous factor, f (m), it is appar- 
ent that this parameter must be estimated for each special case. 

Results. Using a slightly modified standard form of multiple 
correlation calculation to evolve the proper parameters for the 
several variables, a variance of 0.3 was obtained for correlation 
between calculated and actual committee efficiencies. Snedecor’s 
test of significance showed this multiple correlation to be almost 
significant. 

Employing corrected calculated efficiencies, the actual (W,) 
and calculated (E,W,) committee work outputs have been re- 
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plotted in Figure 7. It will be noted that, while a distinct improve- 
ment has been made over the original data plotted in Figure 1, 
the actual work output of committees is still disappointingly far 
below theoretical. 

Conclusions. The lack of correlation achieved in this paper is 
regretted. [t may be that the choice of parameters was completely 
unsound. One point which particularly baffles the author is the 
peaking of the efficiency of output of a committee versus num- 
ber of committee members (Figure 2) at seven-tenths of a person. 
Obviously one must conclude that either further research is 
required or that people are no damned good. 
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